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[. Introduction

It is no secret that in the past half century urbad suburban populations in
America swelled relative to rural areas. Howewercorresponding change in our
conceptions of and attitudes toward the agricultsysatem accompanied this shift. In the
past, the Jeffersonian model of the rustic farnavésting grain from rural landscapes
was sufficient to supply and sustain a largelylraral sparse population. As populations
flowed into cities though, corresponding systemsudfivation and production largely
remained in place. Instead of rethinking the plafcagriculture relative to changing
demographics, new storage, processing and distiibatethods evolved to shuttle food
over ever growing distances across the countrys widening gap between producer
and consumer requires greater energy consumpiigimetransportation costs,
increasing use of synthetic preservatives and pollation. It makes fresh, nutritious
agricultural foodstuffs accessible only to thosewmlave access and who can afford it.
Furthermore, the lack of local connections withd@uoducers creates concern about the
safety and security of the food supply.

An institutional and cultural see change is regliteremedy these negative
realities resulting from our static conceptionsuglthe place of agriculture in society. In
fact, this change is steadily manifesting in theamr agriculture movement. Urban
agriculture seeks to reformulate the old schookegptions of agricultural ideals and
replace them with new practices and policies thghagricultural systems with
demographic realities. By bringing agricultureoitur cities, we can decrease

transportation costs and energy use, decreasetative health effects associated with



processing and preservation, decrease the resptidation, and increase local access,
understanding, education, and connections witticdbe supply.

To promote urban agriculture in our cities, a \asay of federal and state
planning, policy, regulatory, social and monetaryi$ are necessary. Of course, a
multifaceted approach is vital, but this paper Waltus on specific land use and planning
aspects with an emphasis on zoning ordinancesid&ebeing a direct method of
influencing urban agriculture, these are the toblshoice for state and local
governments to influence the utility of public gorivate lands, and local governments
should and must stand at the forefront of this glean order to give it national
acceptance.

This paper will pay particular attention to WisconsPart 1l defines and explains
the concept of urban agriculture and sets forthstizge of this inquiry in more detail.
Part 11l describes the land use and planning tt@s support the urban agricultural
movement. Part IV focuses on the land use anchpigrtools that currently exist in
Wisconsin. Part V concludes with recommendati@nguture urban agricultural plans
in the state.

[I. What isurban agriculture, and why isit important?
a. Breaking down traditional conceptions.

Generally, urban agriculture is the growing, preaeg, and distribution of food and
other products though intensive plant cultivatiod animal husbandry in and around
cities! To understand the concept properly, one mustraptrom the imagery that

normally accompanies the term “agriculture.” le thaditional sense, agriculture is the

! Katherine H. Brown & Anne Carter, Community Focet8rity Coalition - North American Urban
Agricultural CommitteelJrban Agriculture and Community Food Security in the United Sates: Farming
fromthe City Center to the Urban Fringe (2003), http://www.foodsecurity.org/urbanagpapét..p



production of food and fiber commaodities such asicootton, wheat, soybeans, beef,
dairy, poultry, pork and eggs on vast plots of rlaad? Certainly these items are
important to any agricultural system, but confinthg definition to traditionally
subsidized and regulated cash crops ignores tleesitiy urban agriculture can provide to
a food system. Urban farmers, largely insulatedhfthe monetary lure of subsidies and
tax incentives provided to cash-crop farms, prowities with a wealth of different
plants, animal species, and cultivation techniguescordingly, land use and planning
tools must account for diversity and formulate lesgauctures that embrace a departure
from typical conceptions of plant cultivation anadraal husbandry.

“Urban” areas are those areas typically associttdcities proper and the densely
populated suburbs that surround therSome literature extends the reach of urban
agriculture to exurbs and points beyond that argli urban influenced. While there is
no doubt that rethinking traditional concepts afi@gture requires one to consider how
cities interact with lands beyond their borderss traper utilizes the narrower concept.
This enables a focus on those who are farthestwednivom traditional agricultural
systems and who are most in need of laws and Isagbalicies that empower them to
gain more control over their local food systems.

b. The Possihilities.

So how do diverse agricultural practices manifieside urban centers? This

guestion requires the demolition of yet anotheceggtion: that there is no room for

agriculture in built-up areas. The obvious fiesponse to this contention is to point out

2 Council for Agricultural Science and Technologybln and Agricultural Communities: Opportunities
for Common Ground 21 (2002) [hereinafter CAST].

*1d. at 18.

* See, eg,, id. at 18-26; United Nations Development ProgramméadrAgriculture: Food, Jobs, and
Sustainable Cities 3-4 (1996).



the front and back yards that ring urban dwelliroyg, this is only the start. For various
reasons, vacant lots are ubiquitous in our natioiss. In 2005, Cleveland, Baltimore,
and St. Louis reported 25,000, 42,000, and 29,@@am properties, respectivelyThe
issue of vacant lots is not confined to the natdargest cities; those with populations of
less than 100,000 can often see 25% of city lotgagant" Available space is also found
on rooftops, which typically comprise at least 36P& city’s total land are&.In larger
cities like New York that figure can approach 67%Ve can also look beyond walls to
find farmable spaces: some estimates show thabmfdoming techniques can yield up to
four to six times more production than standarchfag operations. Furthermore, we
cannot forget the vast amount public land andrisatutions thereon already under
municipal management. For example, Dallas, Tedasréses 21,000 park acres, not
including an additional 17,196 acres of greenhzdice™

Urban agriculture is proving the utility of theseadable spaces. Operations
throughout the country farm using greenbelts, comtywardens, restored wetlands,
hoophouses, vacant inner-city lots, water tankspskyards, housing projects, rooftops,
beehives and chicken coops, all inside city limits New York City, Gotham Greens
built a 10,000 square foot greenhouse atop a chiordéamaica Queers. Alemany Farm

in San Francisco organized underprivileged youthtamed a dump for construction

® Lavea Brachman, Lincoln Institute for Land Polivfacant and Abandoned Property: Remedies for
?cquisition and Redevelopment, Land Lines Vol. 17 No. 4 (October 2005).

Id.
” Luke Garnham, Green Roofs and the Promise of UAmmitulture, 4 Green Roof Infrastructure Monitor
17, 18 (2002), available at http://www.greenroafgl@sources/grim-Fall2002.pdf.
8 Brian Halweil, Eat Here: Reclaiming Homegrown Rig=s in a Global Supermarket 98 (2004).
° Dickson Despommier & Eric Ellingsen, The Verti€alrm: The Sky-scraper as Vehicle for a Sustainable
Urban Agriculture 3-4 (2008), available at
http://www.ctbuh.org/Portals/O/Repository/T7_DespoierEllingsen.b8a44415-acfe-44b7-9d2d-
¢31c028f88ea.pdf.
19 http://www.dallasparks.org/parks/parksmain.aspx.
1 Bao OngfFood Advocates Envision Rooftop Gardens and Vertical Farms, New York Times, October 23,
2009.



waste into a four acre flower, vegetable and farin.*? In Madison, Wisconsin, there
are at least 81 registered chicken owners in tlydimits experimenting with small-scale
poultry and egg farming in their backyardsMarine Biologists at the University of
Maryland successfully raise a variety of captiwhfspecies using indoor tanksThese
and other successes experienced by urban farmitregires across the country
demonstrate the viability of agricultural operasamithin city boundaries, and they
further underscore the need for legal structuresifiport their continued viability and
growth.

c. TheProblems we face.

The current agricultural approach does little te\aate social and nutritional
deficits for city inhabitants or the negative imggacon our ecosystems. Food insecurity
among urban populations is a steadily growing pobithat will continue to rise. In
2000, 2.5 billion people lived in cities, and halfthose people lived in poverty. By
2030, some estimates indicate that well over halfwtorld population will live in urban
areas’ The UN estimates that in the United States batw€e80% of the population
already lives in urban areds.While America might be “the land of plenty,” 3llion

Americans lived in food insecure househdfdmany of which require assistance from

12 Heather KnightAlemany Farm, 4 1/2 productive acresin SF., San Francisco Chronicle, July 19, 2009 at
c-1.

13 Jessica Bennefthe New Coop de Ville: the craze for urban poultry farming, Newsweek, November 17,
2008.

% Timothy B. WheelerA New Way to Farm Fish and Feed the World, Baltimore Sun, July 1, 2009.

15 United Nations Development Programmspra note 4, at 162.

1% Luc J.A. Mougeot, Growing Better Cities: Urban #giture for Sustainable Development 2 (2006).

" United Nations, World Population Prospects: Th@2Bevision, Highlights 1-9 (2003).

18 Mark Nord, et al., United State Department of &gtiure, Household Food Security in the United &tat
(2007), available at http://www.ers.usda.gov/pudilans/err66/err66.pdf.



food pantries and government programs just to nladugh caloriés never mind the
quality of those calories. These urban poor in Acaespend upwards of 40% of their
after-tax income on footf. Even when money is available, they lack accese#ithy
food because of a lack of supermarkets, a lackaosportation to reach them, or simply
a lack of nutritional foods inside the stdte.

The widely accepted monoculture approach to farnsgngsponsible for a
tremendous amount of environmental degradatioris Miethod of farming results in
greater levels of air pollution, water contaminatisoil erosion and lost biodiversity.
Expansive rural farms require large amounts of ¢banfertilizers to replace depleted
soil nutrients, and immense quantities of synthetiemicals are applied to control
insects, weeds and other thre&tsThis directly affects water quality, raises water
nitrification, impacts the safety of exposed farmrkers and eventually the consurfier.
The ever increasing farm-to-market distances tes/bly foods raised on such farms
require greater and greater expenditures of energigh contribute to air pollutioff.
Furthermore, the conversion of land to arable ctegads to lost biodiversity resulting
from the destruction, alteration, and fragmentatibexisting ecosystenfs. In most

instances, these harms are not realized by theiowars and therefore are not internalized

9 Rhonda Cohen, et al., Hunger in America 2001:dviwti Report Prepared for America's Second Harvest:
Final Report (October 2001); available at www.math@ca-mpr.com/PDFs/hunger2001.pdf.
20 Kameshwari Pothukuchi and Jerome L. Kaufnféacing the food system on the urban agenda: The role
of municipal institutionsin food systems planning, Agriculture and Human Valuds: 213-224, (1999).
21 Tom Larson, Why There Will Be No Chain SupermaskatPoor Inner-city Neighborhoods, California
Politics and Policy Vol. 7 No. 1 June 200Seze also Robin ShulmanGroceries Grow Elusive For Many in
New York City, Washington Post, February 19, 2008.
22 Michael R. Taylor, The Emerging Merger of Agriautil and Environmental Policy: Building a New
;/Sision for the Future of American Agriculture, Vianvt’l L.J. 174, January 2001.

Id.
4 Halweil, supra note 8, at 92 (explaining the great energy expares and trucking capacity needed to
supply agricultural foodstuffs to cities across gihabe).
% John S. Harbison, Biodiversity and Law: The Cudtaf Agriculture and the Nature of Nature
Conservation 7 (National AgLaw Center Publicatioffgbruary 2004), available at
http://www.nationalaglawcenter.org/assets/artitiagdison_biodiversity.pdf.



into prices, because the distances between thelic@nsand the source of production
cause the consumer to lose touch with any negativeonmental impacts.

Inviting agriculture into our cities can rectify maof these social and
environmental ills by bringing nutritional stabylito urban dwellers and reducing
environmental costs. Urban farmers make efficieset of organic wastes by turning
them into nutrient rich mulcf(. Strategically placed urban plots can significantntrol
and filter stormwater runoff, and almost any urbaeration can safely and efficiently
use reclaimed water to irrigate crdBsThe fact that less food is trucked into the city
creates a positive effect on air pollutidhincreased numbers of trees and green spaces
can sequester incredible quantities of carbon fiterair we breath&. Since the source
of production is so close to the consumer, knowdealgput the food system increases and
people and governments take more proactive stegaitiocontrol over their sources of
food.

Land use planning at the local level must consadlesf these social and
environmental harms in order to realize the gamas$ tirban agriculture makes possible.
Simply allowing a backyard garden as a permisdiid use is not sufficient to tackle
urban malnutrition, nor will it significantly redeaur carbon footprint or water
pollution. An institutional response is necesdargreate the legal structures that make

urban farming operations desirable on a largesescal

[11. Land Use Toolsthat can support Urban Agriculture

26 Taylor, supra note 22.

2" Mougeot supra note 16, at 7.
28 CAST, supra note 2, at 27.

% Mougeot,supra note 16, at 8.
30 CAST, supra note 2, at 31.



The growing experimentation and success with ufaaning methods and
initiatives indicates that the municipal land uBmate is ripening in many cities. But
what exactly are the tools that make urban landdabte to citizens, organizations and
other entities? This section explains some ofrtigortant legal mechanisms that
encourage agricultural land use inside cities. Messible, examples are provided to
highlight the success of these tools. It is im@otrto note that no single land use tool or
policy is a panacea to establish healthy urbanifayroperations. Throughout this
section, the highlights and pitfalls of the varionethods are addressed as well as how
each method can compliment others.

a. Zoning

In the US, efforts to regulate the use of land simace manifest most explicitly in
zoning ordinances. These ordinances outline apthiexallowable property uses,
prescribe usage intensities and specify structegalirements for activities on all land
parcels in a jurisdictio® An accessory use is the use of land that is siete,
incidental to, and customarily found in connectrath the principal use allowed on a lot
by the zoning law? Variances, special use districts, special useipeand conditional
use permits are other zoning sub-categories that #nd parcel uses that do not fall
within the guidelines of the established zone.

Zoning ordinances can most clearly explain to amomity in which zones urban

agriculture is allowed and in which zones it istpbated. Cities can use zoning to clearly

31 CAST, supra note 2, at 71-72.
32 City of Austin Planning Glossary, found at httww.ci.austin.tx.us/zoning/glossary.htm (last crestk
October 28, 2008)



demarcate zones for urban agriculture as a pritaad/use’> Zoning can preserve green
belts or green corridors within a city for agricutil uses, and it can prevent the
destruction of agriculturally viable plots that aleeady in existence or that can be used
in the future®* Furthermore, it can allow for varied uses of stires in a manner
consistent with urban agriculture, such as roofaplening or indoor farming.

Overall, zoning promotes multifunctional and coniiplatland uses and encourages
community participation in the management and neaiance of city spaces.

Zoning is not without complication. The main prefl with zoning is that it is only
as permanent as the social, political economictivédlsupported its establishment in the
first place®® Without this will, or with the influence of ecomic pressure to develop
open lands, zoning policies will fail. Local avierss to certain agricultural practices,
such as small scale animal husbandry, can alsatémrestablished zoning ordinances.
Similarly, a fear of depressed property valuesalan wreak havoc on an established
zone. Accordingly, longer term solutions to thegarvation of city spaces for
agricultural use must accompany any urban zonitigiive.

b. Comprehensive Plans

A city’s comprehensive plan is a method that citiss to guide near-term and

future land use decisions made to support a atgiseelopment goals and maintain a

certain characteY. As such, it has a direct impact on a city’s zgnioncept and zoning

% Henk de Zeeuw, et al., Resource Centres on Urlggicélture & Food Security [hereinafter RUAF],
Courses of Action for Municipal Policies on Urbagriulture 4 (October 2006), available at
http://www.ruaf.org/node/1088.

3 Henk de Zeeuw, et al., RUAF, The Integration ob&ir Agriculture in Urban Policies 2 (2000), avaliéab
at http://www.ruaf.org/node/108

% See Howe, J. Cullen, Green Roofs, 2008 Emerging I1s8069 (Lexis, November 5, 2008).

% de Zeeuw, supra note 33, at 4.

37 Eric Damian Kelly, Community Planning: An Introdion to the Comprehensive Plan 47 (2nd ed.)
(2010), p. 47.



decisions®® Comprehensive plans are strategic, and they sneplariety of
mechanisms that inform land use and developmemsidas that affect the economic
health and quality of life of the city and the desits therei® Because urban agriculture
directly impacts these issues, it should be argmatepart of any planning process. Urban
agriculture is a tool that can be used by comprgkerplanners to address agricultural
issues related to community livability, environnedrénd natural resource conservation
and use, food security, and local economic vitdfityHowever, just as zoning ordinances
may be repealed, so does the comprehensive plahtbeine current political climate.
Just because a city institutes a 20 year plan dloiesiean it cannot revise the plan at year
5% Though the comprehensive plan is a strong staterités simply a set of guidelines
and objectives that can easily change and adjuketomes.
c. Conservation Easements/Purchase of Development Rights

A conservation easement allows a third party todilandowner’s development
rights and restricts land use to an agriculturappse?? This tool is especially useful in
and around urban areas where landowners faceisagmtiforessure to sell their property
as its development potential increa$esn this arrangement, the landowner voluntarily
enters into a contract with a city, conservatioougror other third party, and the group
pays the landowner an amount roughly equivaletitédand’s economic development

potential. The landowner retains title to the lamd receives certain tax benefits, and the

3 See, e.g., Cal. Gov't Code § 65860(a); 35 J.L. Med & Ethi@8, 141 (2007).
%91d. at 47-48.
0 CAST, supra note 2, at 80.
I Kelly, supra note 37, at 57.
:z CAST, supra note 2, at 75-76.
Id.

10



land is available in perpetuity only for agriculilpurpose$? This is an attractive tool
for municipal governments wishing to set aside $afwd urban agricultural use because
the municipality does not have to pay the full sdstacquire title to the property, and
because the city does not incur the costs of maintaand managing the property,
yearly costs remain loW.

The biggest drawback of conservation easementssis dhough the city does not
pay the entire cost to obtain title to the lan@, plotential development value it pays to
the landowner can be extremely hifhThus, a city needs large coffers from which to
draw if it intends to embark on a meaningful cargpdb preserve urban agricultural
lands in this manner. Furthermore, the opportuiaityuy conservation easements can
easily pas¥; if the landowner has to wait several years ferdty to pay up, but a
developer is willing to pay now, the developer wifis method is in contrast to the
immediacy and certainty that a zoning ordinancepramide. But again note the give
and take; this method is permanent and in contoamdning’s fickleness.

d. Land Trusts

Land trusts are private, non-profit organizatidmet tacquire and hold interest in
land for the purpose of conserving it in perpetfinSuch organizations are in wide
existence, and their numbers continue to multfplys non-profits, they are registered

with the Internal Revenue Service, and individualsorporations donating funds or

4 Adrienne Lyles-ChockleyBuilding Livable Places: The Importance of Landscape In Urban Land Use,
Planning, and Development, 16 Buff. Envt’l. L.J. 95, 119 (2008-2009).

**1d at 120.

6 CAST, supra note 2, at 76.

*"1d at 74, 76.

“8|d at 75, 77; Lyles-Chocklegupra note 44, at 120.

9 CAST, supra note 2, at 77.

11



property to support land trusts receive tax dedustin returr?’ Land trusts, unlike
conservation easements, take title over the puechlands, and they can often acquire
land at a cheaper price than governments can betaus trusts can spend more time
negotiating with land owners. Land trusts also serve a vital role because they
control the disposition of the land that is farméehr instance, many land trusts mandate
that their farms engage in community supportedcagitire. Thus, the land trust also
serves as a vital link between the urban farm hadstirrounding communifi?. The
biggest drawback to land trusts is that some entitgt want the land in question. It may
be possible to lure land trusts to purchase celdaits with tax or other monetary
incentives.
V. TheUrban Agriculture Climatein Wisconsin

The various land use and planning tools that extitte state and local level are
functional methods that are proven to support udggicultural operations. Using them
in combination can create a stronger master plaineticity can implement in order to
achieve a coherent, unified urban farming syst&me question now is whether
Wisconsin and the municipalities within have thgallestructures in place to make urban
agriculture a reality, as it is becoming aroundabentry. By conducting a survey of
municipal ordinances and land use practices, waletarmine the extent to which
Wisconsin is ready to be a part of this agricultsese change, or how much work the

system needs to make urban agriculture a reality.

*0d.,; Lyles-Chockleysupra note 44, at 120.
51
Id.
2 Neil D. Hamilton,Greening Our Garden: Public Policies to Support the New Agriculture, 2 Drake J.
Agric. L. 357, 368 (1997).
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To keep focus on the theme of urban, and not ragriculture, this analysis
focuses on municipalities in the six most denselyysated counties in Wisconsin:
Milwaukee, Waukesha, Kenosha, Racine, Brown, amea For each county, the
survey includes the largest municipality and acala of surrounding municipalities
with population densities of 1,391 persons per sgudle or more? Since the vast
majority of the land inventory under the county ueila is rural, county land use
practices are not a part of the surv@yThis survey does not separately analyze or come
to conclusions for each municipality. Insteadakes a holistic approach by examining
these regions together and drawing conclusionstabconsin’s population centets.

a. Municipal Zoning Ordinances

Surveying the websites of various community gandgmirganizations in
Wisconsin, it is evident that the citizens of thete's urban centers long ago began
implementing farming techniques in cits Answering the question of whether
municipal zoning laws encourage this activity, @nsl as an obstacle to it, will help
determine the needed path to advance similar i in the future. Your average

home garden and greenhouse are a typical, custgraacepted accessory uses in most

>3 See Table 1. All data derived from the AmericactFFinder tool, available at
http://factfinder.census.gov, last verified on Deber 13, 2009.

By no means is this survey exhaustive. The resilthis survey and the opinions reflected heaetn
not conclusive with regards to the six countiegherentire State for that matter. However, tliipgr does
include 10 of the 20 most populous municipalitreshie State, so | expect that it is a good belleedi
trends and attitudes.

* The interaction between city and county governmegspecially at the city’s borders, is a key
consideration in urban agricultural planning, dmat fact is not lost on this author. However, traper
will only focus on what is happening inside they dimits.

%5 On a similar note, the analysis that follows isaivie author believes is illustrative of the largedy of
research conducted. For the author’'s completedakevery municipality researched for this papefier
to Table 2.

*" See, e.g., Community Action Coalitionti://www.cacscw.org/gardedniversity of Wisconsin
Cooperative Extension FEEDs Prograuttf://feeds.uwex.eduMilwaukee Urban Gardens
(http://www.milwaukeeurbangardens.prgmong many, many others.
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residential areas, even if not explicitly so. Heee it is the larger agricultural system,
aside from individual efforts, that urban agricutseeks to influence.

To help answer this question, most of the analysmning laws, unless otherwise
noted, is based on Table 2, the ordinance snap3ini$. snapshot is the author’s attempt
to categorically rate each municipality’s zoningi$éawith respect to certain core
agricultural functions. Field research was nogg pf this inquiry, and only limited
interviews of city and county officials were conteat. Also, one must read between the
lines of almost every ordinance, read several arties together, and assume how city
planning officials might act with regards to cemtendeavors. Thus, the ratings system is
not 100% certain. Regardless though, enough daeesented to paint a reasonably
rough picture of zoning ordinances in the most paysiurban areas.

Plant Cultivation In some municipalities, urban agricultural aittds are explicitly

permissive in certain zones. For instance, Milvesuincorporates a wide range of
agricultural activities, including community gardeq, in the core definition of
“agricultural uses.” Such uses are allowed in mesidential and industrial districts,
and, in some cases, city parkland. Likewise, Aasltvenon — close to Green Bay —
defines agricultural uses as those that involve¢hlivating and harvesting of crops for
human or livestock consumption,” and allows it iiresidential zones and some
industrial and commercial zones. Brookfield pesidgrop and tree farming” and
“horticulture” in 4 residential districts and 2 meit-use districts. Racine explicitly
incorporates the term “community gardens” in tisé df conditional uses for all

residential and industrial districts, as well asyeccommercial zones.

14



Sometimes, any urban agricultural activity is outh@ question. Such restrictions
often rear their head in the most densely populatbdn areas where little open terrain is
available. West Allis, a city in Milwaukee Countiich is itself surrounded by other
cities and towns, leaves no room to envision amicaljural operations outside of the
average home garden. Greenfield, similarly sitdiated in the same county, also lacks
permissive language to that effect. However, eveity like Kenosha, which ostensibly
does not face the constraints of Greenfield andt\Alis, only allows “agriculture” in
one residential zone and the park district.

Quite often though, the question of whether cerégncultural activities are
allowed on a parcel is ambiguous. For exampleTtven of Verona permits
“cultivation” in just about every zoning categobyt such cultivation must be restricted
to 20% of buildable lots. That is certainly enodgid for an individual home gardener
on an ordinary city plot, but it probably does eaaible the creation of a community
garden or other larger operation unless the liarge. In Madison, community
gardening is only explicitly permitted in manufathg districts. However, Madison has
a great number of community gardens and other spehations outside of
manufacturing zones. This begs the question of thewcommunity gardens fit into
Madison’s zoning schent&. Green Bay allows “agriculture” as a conditionséun
residential zones, but conditional uses are naaiteand the instead subject the applicant
to a whole host of considerations that do not bugkrmitted uses. This further
underscores that ambiguity is present even wheaingerms and language seem facially

permissive.

8 Some organizations explain that urban gardenpemaitted as an accessory use. At the same time
though, they often have to drum up community supfoora garden, which leads one to presume that the
use is conditional. Hence, the question still Hegan answer.

15



Animal Husbandry Unlike the cultivation of plants, raising animahside city

borders is a foreign concept for some and a nuesditerally and legally) for many
others. While there are a great many obstacliEsdger scale plant cultivation in cities,
the obstacles blocking animal husbandry are greater

In Milwaukee, the zoning code explicitly indicatiat the raising of certain
livestock is a permitted use in most residentraduistrial and park zones. The definition
of “agricultural use” there is wide, and includesmemonly domesticated livestock.
However, there is a big caveat: the health codee Health code informs the zoning code
with respect to animals and it specifically protskany domestic livestock from being
raised in the city, with only certain narrow exéeps made by the health commissioner.
Time and again, this sort of qualification substht narrows the permitted uses relating
to animal husbandry. Just as in Milwaukee, thdthedficer in Racine is the approval
authority for an animal brought onto city propertyp. Waukesha and Middleton, the
zoning code does not explicitly prohibit animalarfr properties, but a restrictive
nuisance analysis is applied to any use not exiglisiovided for. Similarly, Kenosha
and Green Bay provide for limited raising of anisi certain districts, but only after the
applicant receives permission from the city’s comroouncil or health officer,
respectively. While there is no doubt that agenother than the city zoning board play
necessary roles to protect public health and welfamore uniform and streamlined
system of permissions and restrictions would besfigal to bring certainty to the
practice of small-scale animal raising in cities.

With respect to particular animals, some munictpdiare explicitly permissive.

For instance, Madison has a well known chickenr@axce that permits the raising of 4
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hens within low to medium density residential dctsr and subject to certain
gualifications. Racine, Wauwatosa and the Towndafarland and Burlington permit
beekeeping subject to conditions that funnel swamaessequestered hives. Some cities
and towns, like Green Bay, Brookfield and Hartlaaid permissive with respect to many
varieties of animal, but only on the lower denségidential and agricultural zones.

More often than not, though, the question of wiipetof animal is allowed where and
under what conditions is ambiguous. Whether thele+be urban chicken wrangler can
throw a coop in the backyard is a question thatireg the applicant to look at much
more than the zoning ordinance and converse witte qpeople than just the city
planners.

Getting the Farm to the Marketf and when an urban farmer establishes hisor h

foothold in the city, and when that person or grgupws or raises a surplus, an
important question arises: how do | get my gooddmthe market? If urban agricultural
initiatives are to reach beyond individual sustaenma mechanism must exist to allow
non-farmers to share in and benefit from the bauM#hile informal marketing works at
some level, public sales are needed to increade@deess and put some profit into the
hands of the producers.

There are a number of municipalities that mentiesssnal markets and roadside
stands in their zoning ordinances. In most muaidips, such stands and markets are
permissible as temporary uses. Roughly, this meetdhe particular marketing method
cannot exist in perpetuity, which usually meangsale limited by time of day, season,
or number of days per year in operation. Milwau&ed Brookfield have quite liberal

ordinances that allow temporary stands in just aboery zone within the city
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(Brookfield also allows seasonal markets in theesaray). Kenosha allows seasonal
markets in all zones as well, and it permits radelstands without condition in
agricultural districts. Green Bay is another eitith quite permissive ordinances with
respect to temporary stands in most districts. istadfavors permits roadside stands in
the agricultural and conservancy districts.

With respect to Madison, one might ask: but whatualthe Dane County Farmer’'s
Market? It certainly is not a roadside stand, $ens does it fit into the zoning scheme?
While Madison is home to the largest outdoor fatserarket in the country, the zoning
ordinance is not the legal method that explicitlgwas it. Such is the continuing theme
of ambiguity noted throughout this survey: whileiygant it to, the zoning ordinances do
not always tell the whole story.

Patterns of UseBesides helping one to determine whether ceddtivities are
permissible in a given municipality, Table 2 alsopdes insight into the reasons some
areas are more or less permissive than others miinipalities listed in the table are
grouped according to the county in which theyfliemn the most densely populated
county in the survey (Milwaukee) to the least (Dankt the top of the table, the grid is
painted quite red and orange, with a few smatterofggreen and red. That portion of
the table represents cities in Milwaukee and Walke®unties, the two most densely
populated counties in the state. From there, asmark your way down Table 2, the
amount of green and yellow indicators (marking mmeemissive zoning) become more
prevalent. There you find the less densely popdlabunties in the survey.

It is no coincidence to see that permissivenesgases in the less densely

populated counties. Cities like Milwaukee, WedisAIBrookfield and Waukesha are
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urban centers that are locked in by other munittipal Thus, the open land inventory
from which to draw is small within the city, ancete is little available on the periphery.
This contrasts cities like Madison, Green Bay aadife, which are not compacted and
restrained by surrounding towns and suburbs, asid pleripheries are largely open. Two
inferences can be drawn from this fact. Firgs likely that cities in densely populated
counties can ill afford to open up land to smalsd valuable, and low-tax generating
agricultural operations, whereas the cities inltleer density counties have the ability to
grow out and keep lands within and surroundingcihecenter available for enumerated
agricultural uses. Second, the nuisance factesslikely to rear its head in the lower
density counties because the cities within cangafftly contain urban agricultural
practices, especially animal-related activitiedpiver density zones.

The larger question to ask, based on these infesgmcwhether cities like
Madison, Green Bay and Racine will be forced tongastheir zoning laws and put the
squeeze on urban agricultural activities as oped laventories shrink and surrounding
cities and suburbs begin to encircle the city profgéne answer is not obvious and of
course it depends on how these and similarly gtlatunicipalities react to growth. A
well designed comprehensive plan can control theaetions. What this does
underscore is the need to institutionalize urbaicaljural activities into the zoning
code. When pressure comes to bear, it is easyetouwe and overwrite the various
piecemeal ordinances that combine to allow cedgiicultural activities inside cities.
However, a zoning code that robustly representarudgricultural interest may withstand

pressures of a greater degree.
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b. Important Themesin Comprehensive Plans

Unlike zoning, comprehensive planning is not a naéad Rather, it is a guidepost
that focuses a city’s growth and development inntb&r-term and years into the future.
Comprehensive plans are a municipality’s conscigsitepherding decisions of city
councils, planners, and numerous other decisionngand law-making authorities.
Thus, the contents of a plan can foretell the dhjes of growth and the development of
laws and regulations as they pertain to agriculactyvities inside the city. In
Wisconsin, the collective conscience about agncaltn cities is certainly encouraging,
but there still exists many negative indicatorsatialy to agriculture in cities and the
preservation of available lands.

The plans of cities like Madison and Racine stagadhand shoulders above other
municipalities in the survey. Other cities woulndell to take heed of these plans and
incorporate elements of each. Up front, eachtoiys urban sustainability as a main
goal in the comprehensive pla&h.For both, the local cultivation of nutritious fi®is a
centerpiece of sustainability. The first key element of both plans is the pres&on of
spaces to allow agricultural activities in and ardthe urban center. Madison
recognizes that it is necessary to control intendievelopment in rural and agricultural
zones on the city fringe in order to accomplishviider sustainability goaf¥. It achieves
control on the fringe by preventing land-divisidos non-agricultural use and working
with surrounding towns to prevent development arcafjurally viable land$? While

Racine does not specifically address land preservan the fringe, it does reiterate the

%9 See City of Madison Comprehensive Plan Vol. 1, p. @ary 2006) [hereinafter “Madison Plan”]; City
of Racine Comprehensive Plan Ch. IV, p. 7 (Draétipl(October 2009) [hereinafter “Racine Plan].
%0 Racine Plansupra note 59; Madison Plasypra note 59, at Vol. Il, p. 6-5.
:z Madison Plansupra note 59, at Vol. |, p. 2-26.
Id.
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need to keep surrounding farmlands viable by mauimg strong economic ties and
providing a market for locally produced foots.

A second important element of each plan is thereféomake agriculture a
permanent fixture with city borders. Both plane semmunity gardens and similar sized
operations as the core of food sustainability ¢$foMadison and Racine both identify
community gardens as the centerpiece of urban foaduction®® Each city lives up to
those goals by providing for permissive zoningahenunity gardening activiti€s. In
Madison, a draft urban agricultural zoning ordiraigin the works, which would, if
approved as written, be the most permissive zooidgnance in the state, welcoming
more than just community garden plots into the nréetting. A key third element is the
need to encourage markets to get local and urbamrgfoods to the table. Both city
plans address this by setting goals for the graigxisting farmers markets, while
exhibiting a desire to expand such operatfn8vhat is lacking in both plans though is
any mention of animal husbandry inside city borddfach plan’s contemplation of
agriculture is largely confined to plant cultivatio

While other city plans do not heed urban agricaltmeeds inside the city as well as
Racine and Madison, they nonetheless exhibit ameaveas of the role that urban
agriculture plays in developing a city’s chara@ed increasing the awareness of local
foods and sustainable eating. Green Bay recogtheesnportance of agricultural lands

that ring the city limits, and it states a regiopinning goal of working with

8 Racine Plansupra note 59, at Ch. V, p.2.

|d at Ch. IV, p. 7; Madison Plasypra note 59, at Vol. Il, p. 2-23.

8 See discussiorsupra at 14-15.

% Madison Plansupra note 59, at Vol. Il, p. 6-5; Racine Planpra note 59, at Ch. V, p. 11.
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surrounding town and villages to preserve theséddor agricultural us&. The Green
Bay Plan Commission also recognizes the importahéeod security, and it sets forth
guidance to encourage agricultural production aesswithin the city limit$® In a
similar vein, Brookfield plans to expand the sinel aumber of local farmer’'s markets
while at the same time increasing the availabditjocal foods and increasing
knowledge of their availabilit)? Other city plans, while not addressing the ceseié¢ of
food security, establish goals that are complimgrttathat issue. For instance,
Greenfield contains a provision in its plan thatarages the development of green
roofs; this is an important consideration when gpepof efficient urban land use and
urban farming methodd. Waukesha, like many other cities, speaks of bfi@ih
remediation”’ While it does not specifically direct the conversof brownfields for
agricultural purposes, they hold promise for urbarntalization and sustainable urban
practices.

There is much promise in the stated goals of mégyptans. However, even the
most promising plans, like those of Madison andifRgaxhibit one element detrimental
to urban agricultural initiatives: the idea thatiagltural lands in the city limits are
destined for development. Madison identifies aln@®® acres of agricultural lands

under city control? but the plan concedes that most of that will beetteped under

%7 City of Green Bay Comprehensive Plan Vol. II, :8.[hereinafter “Green Bay Plan”].

% Green Bay Plan CommissidPresentation on Sustainable Activities, available at http://www.ci.green-
bay.wi.us/planning/index.html.

% City of Brookfield DRAFT Comprehensive Plan, p, 8ugust 27, 2009) [hereinafter “Brookfield
Plan].

0 City of Greenfield Comprehensive Land Use Plarg§(November 17, 2008) [hereinafter “Greenfield
Plan”].

L City of Waukesha Comprehensive Plan, p. 7-20 jhefeer “Waukesha Plan].

2 Madison Plansupra note 59, at Vol. Il, p. 6-5.
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current conditiond® In the same way, the Racine city plan identii2s acres of
agricultural and undeveloped lands within the Bityts that will undergo some form of
development? Often, cities make a clear statement regardiagrtevitability of
development on such open lands. Greenfield sth&sland in the City is far more
valuable for development than continued farmingyviigs.””> Green Bay makes certain
that agricultural lands inside its borders areiatefim” use, and it forecasts that
agricultural lands are not needed in the city'sifatdevelopment plar. Waukesha
similarly expects all agriculturally viable landsits inventory to be developed by
2035’7 All of this is indicative of a mindset that sesgicultural uses as incompatible
with urban life, even in the cities friendliestudban agricultural activities.

c. TheRolesand Possihilities of Land Trusts and Conservation Easements

Land trusts and conservation easements, unlikengamnd comprehensive plans,
more concretely address the need to make landsapently available for agricultural
uses. In Wisconsin, there are state, local, aivder programs that can achieve this goal
with significant effects.

The state-run PACE program provides state fundanghfe purchase of agricultural
conservation easemerifsit provides up to 50% of the cost of purchasimg¢asement
to any local government or private organizatiorowdver, the purchased lands must
exist in a county farmland preservation area, wipicdbably restricts beneficiaries to

lands just on or beyond the city fringe. Regarslléisis is still a method to contain

d.

"* Racine Plansupra note 59, at Ch. VI, p. 8.

> Greenfield Plansupra note 70, at 36 (November 18, 2008).
® Green Bay Plarsupra note 68, at Vol. II, p. 18-6.
"Waukesha Plarsupra note 71, at 7-11.

8 See Wis. Stat. § 93.73 (2009).
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growth and ensure the supply of local, fresh faodsdjacent urban areas. Also the
Wisconsin Department of Natural Resources (DNR$ iitie Wisconsin Brownfields
Initiative which has been administered since 1984 great success. The Initiative
successfully remediated brownfields sites to crpat&s and recreation areas within the
cities across the stal®.While a 2006 report does not list any urban adfical
initiatives as beneficiaries, the Brownfields laitve nonetheless holds promise for any
community organizations or local governments whshao transform vacant urban lots
into productive areas. Another potentially berefiprogram is the Knowles-Nelson
Stewardship Program (Stewardship) administered MR DThe state created this
program in 1989 to preserve valuable natural amedswildlife habitat, protect water
quality and fisheries, and expand opportunitiesofadoor recreatioff It provides aid
for the acquisition and development of local patkban green space grants, urban rivers
grants, and grants to fund the acquisition of dgwelent right$? This program certainly
has potential to preserve and maintain urban l&rdsgricultural use. Unfortunately, the
state’s potential for involvement in urban agriawdtl operations seems to ends with these
programs. Most state preservation efforts arectirbat farmlands outside of the city
limits. Thus, if the state wants to play a largge in farmland preservation, it should
formulate and promote programs to encourage farmisige the city.

While the state can contribute to the preservatifosgricultural areas in and around

cities with the aforementioned programs, many predin initiatives within the state

9 Land Recycling Act of 1994 (Wisconsin Act 453)

80 see Wisconsin Brownfields Initiative 2006 Report, dahie at
http://www.dnr.state.wi.us/org/aw/rr/archives/puRRB47.pdf

- wis. Stat. § 23.09 (2009).

82 Department of Urban & Regional Planning, Univarsit Wisconsin—-Madison/Extension

and Wisconsin Department of Natural Resourcesnrittg for Natural Resources: A Guide to Including
Natural Resources in Local Comprehensive Plannlagyary 2002).
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are accomplished by private land trusts that aedainds through conservation
easements with state and federal assistance. rPagse is indeed a worthy goal, but for
the purposes of this survey, the mission statewiegéch land trust must bear some
indication that the organization desires to savecafgurally productive lands. The
National Heritage Land Trust (NHLT) is one suchamgation. It has worked to
preserve over 6,300 acres of land in Dane Counayynfor agricultural us& Most
importantly this land trust recognizes the neepraserve these lands in light of
impending development pressures. The Madison Bsramunity Land Trust
(MACLT), while smaller in size and scope than theLN, has proven how a land trust
can guide community development in sustainable wdACLT’s main project is the
Troy Gardens development and urban farm. It detrates how land trusts can guide
and leverage their holdings to embrace urban dgureuand sustainable development.
Many other land trusts exist across the survey. aféa Milwaukee Area Land
Conservancy (MALC) and the Ozaukee/Washington LBngts (OWLT) operate in and
around Milwaukee County. In Waukesha, the TaleBi@onservancy makes part of its
mission the protection of remaining farmland in doeinty. The Kenosha/Racine Land
Trust works to preserve open spaces in southeastonsin. But unlike the NHLT and
MACLT, none of these land trusts possess signifiegniculturally productive holdings.
Instead, they focus more on the preservation oh@gpaces and forested lands. While
this endeavor is certainly worthwhile, there isimdication that these organizations can
or will significantly assist the preservation ofriagltural spaces in or around cities. This

is not to say that they cannot help. With morerawess and outreach, there is the

8 http://www.nhlt.org/pdf/newsletter-2009-winter. pdf
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possibility that the efforts of these and simikamd trusts organizations can be directed at
urban agricultural conservation and preservation.
V. Analysis, Conclusions and Recommendations
a. Thestate of things.

The atmosphere surrounding urban agricultural dgreént in the state shows
promise. The fact that city plans and zoning codake specific mention of certain
urban agricultural activities indicates the leveadwareness is growing. Land trusts and
state programs stand at the ready to preservarcétals. However, most of the survey
area is a long way from truly embracing agricultu@erations inside city borders.

City plans are the guiding force for the developtadragriculture-friendly
ordinances, regulations and policies. Racine aadisbn are the only cities in the
survey that directly address urban agriculturaléis in their zoning ordinances. Not
coincidentally, their corresponding plans dire@tidress agriculture and food security in
the city and its periphery. Unfortunately, mosy glans do not account for these
important development themes. If they did, posithanges in law and regulation would
follow suit, just as in Racine and Madis®hFurthermore, the mindset that agriculture is
an interim use must be eliminated. Even in thenfilliest city plans, this language is
present to some degree, and it probably evolves dfevelopment pressures and the need
to expand and grow revenue. If cities are notimglto stop growth on their periphery or
preserve agricultural lands in the existing langeimtory, then one will be hard pressed to
convince a city to preserve viable lands well witthe urban border where the

development pressures are greater still. In thete land trusts can fill the gap to a

8 n fact, the state comprehensive planning law,.\8tat. § 66.1001, et seq., mandates that muniigsal
follow their comprehensive planning goals. Thas, inclusion of urban agriculture-friendly goals
provides city’s with an impetus to act and provitiegerage for community organizations and activists
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degree. However, their resources are limited,saat-guided action is necessary to
make land available for agriculture inside the cignter.

In spite of the goals city plans do or do not sethf, municipalities have great
power and leeway to tailor their zoning ordinancessome cases, they are explicitly
permissive: community gardens in Racine and Madlisbitkens in Madison, bees in
Wauwatosa. But more often than not, one must beadeen the lines to determine the
permissibility of a certain activity. Even stiif,a positive conclusion can be reached, the
judgment sits on shaky ground. Perhaps the fieaistbn rests with a heath
administrator or a multi-level review with the zogiboard. This sort of uncertainty does
not promote or encourage any activity, much leastptultivation and animal husbandry.
Such activities carry with them some measure ofres effects of which a community
may take notice, such as animal and equipment ngnsells, asymmetric structures and
other aesthetic concerns. With those effects mdmit is easy to deny a permit or cause
the ouster of an established activity. This is relmning ordinances can directly
influence urban agricultural initiatives and prdatdem as a vital part of the urban food
continuum. Unfortunately, all cities in the survail short in this respect; even if they
are permissive as to some activities, they fadlddress a spectrum of activities that
would make an urban food system complete. Larsidrand easement programs can
only do so much to fill the gap here, as those mg are limited by what the zoning
ordinance governing the property allows.

b. Where do we go from here?
To properly promote and advance urban agricultactvities within the state’s

urban areas, city plans and zoning ordinances beiamended or modified with
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specificity to combat the uncertainty and restvietiess that they currently foster. Based
on the survey results, this is a list of suggestedes that a city can consider to make

urban agricultural operations a closer reality.

City Plans

» City plans must consider food supply systems gdigeeand urban agricultural in
particular, in their plans. Most plans incorponatentions of sustainability, but
fail to carry that concept through to food systeaanning.

» Open space preservation goals should incorporatencmity gardening, small-
scale animal husbandry and plant cultivation. Mysgn space goals focus on
aesthetics and recreation, but there is no reasuibnal uses, like urban
agriculture, cannot be included.

» City plans should focus on building around, instefduilding over, agricultural
lands. Cities should not view agricultural landsaaemporary use in light of
future development patterns.

» Set specific goals for urban agricultural actistte ensure access and opportunity
to raise crops and animals. For instance, a @ty pould establish a goal of “x”
number of community gardens for every “y” numberesidents, or it could
establish a limit on animal permits within a givemea to mitigate the complaints
associated with such activities.

» Establish goals for the number, size and frequefégrmers markets to make
urban-grown foods available on a consistent basis.

» Identify lands that lack development potential aatisome aside for agricultural
activities. The clearest example is to use brosddfand vacant lot inventories.

* Where development pressures do exists, city plamgld encourage and create
incentives for developers, builders and businessewsite agricultural activities
on the open areas of their respective parcel. Whig the city gains the value of
development while opening niche areas to agricalluses.

Zoning Ordinances

» Specifically define “urban agriculture” in the zagicode. Separating notions of
traditional agriculture from urban agriculture wiklp city zoning boards,
concerned residents, and would-be urban farmetsrhetderstand the range of
permissible activities with certain zones.
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» Expand the zones in which urban agriculture is p&sible. It should not be
confined only to areas zoned for agriculture. Besiresidential zones, it should
be incorporated into commercial, manufacturing, iswddistrial zones where the
potential for nuisance conflicts is lower.

* Permit by right activities of a certain scale igi@en zone. For instance, make
smaller community gardens and urban farms a pexthitse in residential
districts, while larger operations are permittedhitiustrial and manufacturing
districts. The same could be accomplished witheessto the number of animals
in a given district.

» Develop aesthetic standards for urban agriculusak. By establishing uniform
expectations for garden construction and animas pie city can further mitigate
neighborhood fears of unsightliness and incomgatibiThis can also develop
neighborhood cohesion and sense of character.

» Create a separate agricultural district as a dissiane or as an overlay. The city
of Madison is in the process of approving an ondagato that effect. This further
helps neighbors and farmers understand the rangessibilities within a given
area.

Land Trusts and Conservation Easements

* Make investment in urban green areas a priorithé@r conservation strategies.
All agricultural spaces, rural or urban, are prddigcand are deserving of
conservation.

» Extend the state-run PACE program and similaratiites to urban agricultural
operations like community gardens and CSA farmigmikate the requirement
that eligible lands be located in a farmland preston area.

» Similarly, make urban agriculture operations bemafies of the Knowles-Nelson
Stewardship Program.

* Instead of running a piecemeal, case-by-case agiptoseasement purchases,
cities should adopt explicit plans that target arlands for agricultural
preservation. The Town of Dunn in Dane countyswsh a program that
receives national acclaim.

In the end, all is not lost for the would-be urtfarmer. Wisconsin and its
municipalities are often at the center of progiss they consistently set trends that the

rest of the nation follows. There is promise ia thnguage and actions of city plans,

zoning codes, and preservation activities. Theoaprhere is certainly curious, and
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communities are willing to experiment and try theands at larger urban agricultural
initiatives. However, there is not unified acti@md there is much uncertainty in the
urban landscape. By heeding the observationsea$uhvey, incorporating these
suggestions, and keeping a finger on the pulseeo€dbmmunity, Wisconsin can continue

to grow the urban agricultural movement a fosterersustainable and food secure cities.
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